
Documents to discuss: 
 
The Fourth Amendment to the Constitution: 
 

The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, 
but upon probable cause, supported by Oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be seized. 

 
The Fifth Amendment to the Constitution: 
 

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except in cases arising in the land or naval 
forces, or in the Militia, when in actual service in time of War or public danger; nor shall 
any person be subject for the same offence to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a witness against himself, nor be deprived 
of life, liberty, or property, without due process of law; nor shall private property be 
taken for public use, without just compensation. 

 
The Sixth Amendment to the Constitution: 
 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and district wherein the crime shall have been 
committed, which district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining witnesses in his favor, and to have 
the Assistance of Counsel for his defence. 

 
Ex Parte Milligan (1866):   
 
In this 1866 Supreme Court case the court ruled a person who is not in the U.S. Military can not 
be tried in a military court in an area where the civilian courts are functioning and active fighting 
is taking place. 

 
In other words—all civilians (those not in the military) have to be tried in the “regular” court 
system and not in military courts except where those courts are not working.  Furthermore, the 
right of the accused to a trial by a jury of his or her peers in the state or district where the crime 
occurred is preserved. 
 
Here is an excerpt from the Ex Parte Milligan decision:   
 
The controlling question in the case is this: Upon the facts stated in Milligan's petition, and the 
exhibits filed, had the Military Commission mentioned in it jurisdiction, legally, to try and 
sentence him? 
 
 



 
No graver question was ever considered by this court, nor one which more nearly concerns the 
rights of the whole people; for it is the birthright of every American citizen when charged with 
crime, to be tried and punished according to law. The power of punishment is alone through the 
means which the laws have provided for that purpose, and if they are ineffectual, there is an 
immunity from punishment, no matter how great an offender the individual may be, or how 
much his crimes may have shocked the sense of justice of the country, or endangered its safety. 
By the protection of the law human rights are secured; withdraw that protection, and they are at 
the mercy of wicked rulers, or the clamor of an excited people. If there was law to justify this 
military trial, it is not our province to interfere; if there was not, it is our duty to declare the 
nullity of the whole proceedings.  
 
The decision of this question does not depend on argument or judicial precedents, numerous and 
highly illustrative as they are. These precedents inform us of the extent of the struggle to 
preserve liberty and to relieve those in civil life from military trials. The founders of our 
government were familiar with the history of that struggle; and secured in a written Constitution 
every right which the people had wrested from power during a contest of ages. By that 
Constitution and the laws authorized by it, this question must be determined. The provisions of 
that instrument on the administration of criminal justice are too plain and direct to leave room for 
misconstruction or doubt of their true meaning.  
 
Those applicable to this case are found in that clause of the original Constitution which says 
"that the trial of all crimes, except in the case of impeachment, shall be by jury;" and in the 
fourth, fifth, and sixth articles of the amendments. The fourth proclaims the right to be secure in 
person and effects against unreasonable search and seizure; and directs that a judicial warrant 
shall not issue "without proof of probable cause supported by oath or affirmation." The fifth 
declares "that no person shall be held to answer for a capital or otherwise infamous crime unless 
on presentment by a grand jury, except in cases arising in the land or naval forces, or in the 
militia, when in actual service in time of war or public danger, not be deprived of life, liberty, or 
property, without due process of law." And the sixth guarantees the right of trial by jury, in such 
manner and with such regulations that with upright judges, impartial juries, and an able bar, the 
innocent will be saved and the guilty punished. It is in these words: "In all criminal prosecutions 
the accused shall enjoy the right to a speedy and public trial by an impartial jury of the state and 
district wherein the crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory process for obtaining witnesses 
in his favor, and to have the assistance of counsel for his defense." These securities for personal 
liberty thus embodied were such as wisdom and experience had demonstrated to be necessary for 
the protection of those accused of crime.  
 
Questions: 
 
Using the excerpts from the Constitution and the Ex Parte Milligan decision, why do you 
think neither Jefferson Davis nor Robert E. Lee were ever tried for treason? 


