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51sT CONG_RESS, HOUSE OF REPRESENTATIVES. RePORY
1st Session. { No. 2915.

CHINESE IMMIGRATION.

AuGusT 5, 1890.—Referred to the House Calendar and ordered to be printed.

Mr. MORROW, from the Committee on Foreign Affairs, submitted the
following

REPORT:

[To accompany H. R. 11656.]

The Committee on Foreign Affairs, to whom was referred the bills
(H. R. 4548 and H. R. 5357) prohibiting Chinese immigration, have given
the subject careful consideration, and report a substitute containing the
substantial provisions of both bills.

The treaty between the United States and the Empire of China, con-
cluded November 17, 1880, provided, in article 2, that—

Whenever, in the opinion of the Government of the United States, the coming of
Chinese laborers to the United States, or their residence therein, affects or threatens
to affect the interests of that country, or to endanger the good order of the said coun-
try or of any locality within the territory thereof, the Government of China agrees
that the Government of the United States may regunlate, limit, or suspend such com-
ing or residence, but may not absolutely prohibit it. The limitation or suspension
shall be reasonable and shall apply only to Chinese who may go to the United States
as laborers, other classes not being included in the limitations. Legislation taken in
regard to Chinese laborers will be of such a character only as is necessary to enforce
the regulation, limitation, or suspension of immigration, and immigrants shail not
De subject to personal maltreatment or abuse.

The second article provided that—

Chinese subjects, whether proceeding to the United States as teachers, students,
merchants, or from curiosity, together with their body and household servants, and
Chinese laborers who are now in the United States shall be allowed to go and come
of their own free will and accord, and shall he accorded all the rights, privileges, im-
munities, and exemptions which are accorded to the citizens and subjects of the most
favored nation.

In pursuance of these provisions of the treavy the United States pro-
ceeded to legislate upon the subject and to provide against the coming
of Chinese laborers to the United Stales.

The first act was approved May 6, 1882, and declared that after ninety
days from the passage of the act and for a period of ten years from
that date the coming of Chinese laborers to the United States should
be suspended, and that it should be unlawful for any such laborer to
come or having come to remain within the United States.

Tt was also made a misdemeanor, punishable by a fine to which impris-
onment might be added, for the master of any vessel knowingly to bring
within the United States from a foreign country and land any such Chi-
nese laborer. . It was, however, provided as an exception to such provis-
ions of exclusion that they should not apply to Chinese laborers who were
in the United States at the date of the treaty, to wit, on November 17,
1880, or who should come into the country within ninety days after the
passage of the act; and to give such Chinese persons tl_l(? full .bepeﬁt of
this exception it was provided that, for the purpose of identifying the
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laborers who were here at the date of the treaty or who should come in
within the ninety days mentioned, and to furnish them with the proper
evidence of their right to go from and come to the United States, the
collector of customs of the district from which any such Chinese laborer
was about to depart from the United States should, in person or by
deputy, go on board each vessel having on board any such Clxmege
laborer and make a list of all such Chinese laborers, and enter-the said
list in books to be kept for that purpose, in which shoi®d be stated
the age, occupation, last place of residence, physical marks or peca-
liarities, and all facts necessary for the identification of each of such
Chinese laborers ; and it was further provided that each laborer thus
departing should he entitled to receive from the collector or his deputy
a certificate containing such particulars corresponding with the registry
as would serve to identify him. ¥ :

This certificate entitled the Ohinese laborer to whom it was issued to

return to and re-enter the United States upon producing and delivering _

the same to the collector of customs of the district at which such Chinese
laborer should seek to re-enter. This law had been in force but a few
months when it was discovered thata systematic effort was being made
to evade its terms of exclusion. From August 5, 1882, the date when
the act went into effect, to December 31, 1882, only 39'Chinamen claimed
téhe right to land at the port of San Francisco and come into the United

tates. ¥

The number, however, soon began to increase, and notwithstanding
the efforts of the officers of the United States to resist the influx, there
were landed during the year 1883, at the port of San Francisco alone,
3,014. Many of these arrivals presented return certificates which had
been issued by the collector of the port and which of course entitled
them to return. But there was another class, constantly increasing in
number, who had no return certificates, but who claimed the right to re-
turn on the ground that they were in the country at the date of the
treaty and had departed before the passage of the act of Congress pro-
viding for the return certificates. The right to return was claimed
under the following provision of Article IT of the treaty:

~ And Chinese laborers who are now in the United States shall be allowed to go and

come of their own free will and accord.

The collector of the port at first refused to allow such persons to land
because they did not produce the return certificates provided by the

ﬁ ~ act of Congress. The Chinamen thereupon sued out writs of habeas

- lation of the purpose of

corpus in the United States courts, and producing evidence that they
were in the United States at the date of the treaty, they were allowed
toland by the order of the courts. Many also claimed the right to come

- to the United States on the ground that they were merchants and be-

longed to that privileged class who were allowed to come and go at
pleasure. o St e g g
During the year 1884 the arrival of such Chinese immigrants at the
port of San Francisco numbered 6,602, or very nearly the average of
arrivals prior to the treaty. The rapid ‘
attention of Congress, with evide: on was in vio-
by providing, among other thing '
~the only evidence permissible
that the word ¢ merchant

ciease being brought to the
..e.mg,g_ ght to the

its meaning ¢ hucksters,
- or otherwise preser
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portation.” These amendments proved to be of little value. The Su-
‘preme Court of the United States held, in the case of Chew Heong vs.
The United States (112 U. 8., 536), that— %

The fourth section of the act of Congress approved May 6, 1882, as amended by the
act of July 5, 1834, prescribing the certificate which shall be gtoduced by a Chinese
laborer as the only evidence permissible to establish his rig t of re-entry into the
United States, is not applicable to Chinese laborers who, residing in this country at
the date of the treaty of November 17, 1880, departed by sea before May 6, 1882, and
remained out of the United States until after July 5, 1334.

This decision destroyed the value of the amendment which had for
its purpose the restriction of the immigration of Chinese laborers to
those who could produce return certificates as evidence of their right
to re-enter the United States and the exclusion of those who sought to
enter the United States on parol testimony that they were here at the
date of the treaty. . : ¢

The declaration that hucksters, peddlers, and fish-mongers should not

- be admitted as merchants simply made it necessary that the Chinaman -
should make oath that his mercantile pursuits were of a different
character. : =

The law continued to be evaded, notwithstanding the efforts made to
stop the immigration. 8 ? AT

During the year 1885 there were landed at the port of San Francisco
9,049 Chinese laborers on certificates and on parol proof of prior resi-
dence. In the years 1886 and 1887 legislation was asked in Congress
providing for more effective exclusion, It was refused on the ground
that treaty negotiations were pending having the same object in view.

In the former year 6,714 Chinamen were landed in San Francisco from
vessels arriving from China, and in the latter year the immigration had
swelled to the enormous proportions of 11,572, or nearly 3,000 in

- excess of the average arrivals prior to the treaty of 1880. WA

In March, 1888, the President submitted to the Senate a treaty nego-
tiated with the Chinese ministerin Washington, containing further pro-
visions in relation to Chinese immigration. The treaty was amended by
the Senate so as to provide against certain defects disclosed in the ad.
ministration of the then existing law under the treaty of November 17
1880. The Chinese Government refusing to ratify this new treaty, Con-
gress was compelled to take action to protect the Pacific Coast against

~ the impending Chinese invasion, and accordingly the tollowing act was

. passed: : T i Pt BT St

A7

eighty-two.

AN ACT a supplement to an act entitled xecute certain treaty stipulations relating to
AN A inese,” approved the R b

sighteen hundred
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The necessity for this measure is shown by the fact that from Jar y
1 tQ Ocsol.)er 1, 1888, there were landed ar,) the port of San nFII':?nI(lzlii:‘:)
18,Ibt38 .(lJllnnamen un~der various claims of right to enter the United States.

b will be observed that the act of October 1, 1888, provides only

against the return of Chinese laborers who had been in the United
States and had not returned prior to the passage of the act. It abro-
gates a privilege granted by the treaty of November 17, 1880, to Chi-
nese‘]aborers then in the United States. The repeal of this privilege
}Jy (J.ongr.ess becz}me necessary because of the large increase of Chinese
Immigration coming into the country under the false claim of prior resi-
dence. The act does not provide against the coming of Chinese laborers
W]_Jo_were neverin the United States. This exclusion is contained in the
original act of May 6, 1882, and that act suspends such immigration for
the period of ten years from and after ninety days after the passage of
the act. That is to say until August 5, 1892.
. The law excluding Chinese immigration will, therefore, expire by lim-
itation at the last named date, unless there was an extension of the
period of exclusion by the amendatory act of July 5, 1884, to ten years
from the date of that act. In any event, it is fime some action was
being taken by the United Statesin determining and declaring the per-
manent future policy of this country respecting Chinese immigration.
The bill now under consideration proposes to settle that question. It
makes exclusion permanent and thoroughly effective.

The arguments urged against such legislation have been from a legal
stand-point often and fully answered by controlling judicial determina-
tions. For this reason the committee deem it unnecessary to do more
than to indicate in the briefest terms the reasons for the conclusions
that the proposed law is not only sound in law and ethies, but is in full
accord with the highest principles of an enlightened public policy.

The contention of those opposed to legislation against Chinese immi-
gration has generally been that it contravenes the letter and spirit of
treaties enteredinto between the United States and the Empire of China.
From 1868 to 1880 the Burlingame treaty was put forward as the ob-
stacle to such legislation, and since 1880 the treaty of November 17,
1880, has been relied upon as limiting the power of Congress to provide
effective measures in execution of its express purpose.

It is an axiom of international jurisprudence that the latest expres-
sion of the law-making power controls. From this well-established
principle it follows that every treaty entered into between civilized na-
tions is subject to the implied condition that the act of the political
branch of the Government may at any time be overruled by the legis-
lative, whenever the necessities of domestic policy require. This prin-
ciple has been recognized, without a dissenting opinion, by our courts
from the beginning.

The decision of the Supreme Court of the United States in May last
in Chae Chan Ping vs. The United States, appended to this report, formu-
lates the law with direct reference to Chinese immigration, and sets
at rest all doubts as to the Constitutional right of Congress to legislate
to any extent that may be necessary to protect the people of the United
States against this threatened Asiatic invasion,

This decision, declaring as it does principles that have always been
affirmed by our judiciary, relieves the Chinese question from diplo-
matic perplexities, and places it where it can be viewed in its most
direct relations to the public welfare. It is no longer a matter of con-
cern that the incoming Chinese allege a prior residence in the British
colony of Hong-Kong or in contiguous British or Mexican territory,

i RSy RN
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- The exclusion rests, not upon the provisions of a treaty, but upon the
Sovereign act of the General Government.

'I_'he question whether public policy demands the exclusion of the
Chinese has already been definitely decided by the acts of 1882,1884, and
1888, :1-_11(1 can hardly be considered now a subject of serious controversy.
'Ijhere is, however, some evildence of a disposition to re-open the discus-
sion by the assertion that the Chinese people in the United States are
never found in the prisons or poor-houses of the country; that they
are inoffensive, temperate, and law-abiding, and peculiarly subject to
the influences of Christian civilization. t

There are doubtless many individual cases tending to justify such a
partial estimate of the Chinese character, but it is a mistake to sup-
pose that such individuals are of the class or that they represent in
demeanor or moral worth any considerable number of those who are
seeking admission into this country as laborers. It is not proposed to
discuss this question now. The policy of exelusion having been adopted
by the people of the United States after full discussion and mature
deliberation, there is no occasion now for a review of the reasons for
such a policy in proposing methods for its execution.

It is enough to say at present that the reasons for exclusion are many
and far-reaching, but it may not be amiss in this connection, in the brief-
est possible manner, to notice some of the evidence tending to show the
actual relation of our Chinese population to the criminallaws of the coun-
try. For example we will take the city of San Francisco. The Chinese
population of that city as reported in the census of 1880 was 21,732.
A preliminary estimate made from the census returns of 1890 show that
the population is now about 25,000. The chief of police of the city re-
ports the following number of arrests of Chinamen for offenses against
municipal and State laws for the period commencing July 1, 1879, to
June 18, 1890. .
July 1, 1879, to June 30, 1880
July 1, 1880, to June 30, 1881..

July 1, 1881, to June 30, 1:82..
July 1, 1882, to June 30, 1883.
July 1, 1883, to June 30, 1884..
July 1, 1884, to June 30, 1885..
July 1, 1885, to June 30, 1886..
July 1, 1886, to June 30, 1887..
, to June 30, 1888..
July 1, 1888, to June 30, 1889..
July 1, 1889, to June 18, 1890

Total number of arrests

Information as to the number of convictions had in the above cases is
not at hand, and although known to be large do not indicate the number
of actual crimes committed, since Chinamen are accustomed to shield
each other from criminal prosecution.

The number for Ohinese conviets serving terms of imprisonment in
the State prisons of California on June 18, 1890, was 172. In addition
to these criminals in the custody of thé State, there were a large number
imprisoned in the county jails for less serious offenses against the laws.
These facts, which find corroboration wherever any number of these peo-
ple are domiciled, disprove the assertion that they are an iuoffensive
and law-abiding class. : s

In the recent case of Ohae Yuen on habeas corpus in the United -
States circuit court for the ninth circuit in and .for‘_the northern dis-
trict of California, involving the validity of a municipal ordinance of the
city of San Francisco providing for the removal of the Chinese \popula,-
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tion of the city before a certain date to a speci ﬁcd‘loc_ality, the chief of
police, Mr. Crowley, made answer under oath, alleging, among other
things, the following:

That the Chinese as a race—that is, the community of the Chinese in this city as a
race—commit more crimes and offenses against the laws in proportion to their num-
bers than any other race or community here, and the detection of the perpctmtor_s
of such crimes is more difficult than the detection of criminals of any other race, be-
cause of the refusal of eye-witnesses of that race to disclose the identity of such
criminals, and to conceal their names from the officers of the ]awz They defy and
disregard the laws and violate them with impunity, because of their race character-.
istic of concealing the identity of the perpetrators of crime; that for eighteen years
last past I have been chief of police of this city and county, and have had great ex-
perience in trying to stop crime in the aforesaid Chinatown ; that from said experi-_
ence I aver that the Chinese have no respect for our laws, either Federal or State ;
that when they are arrested they resort to all kinds of fraud and perjury to evade
punishment, and, owing to their want of respect for an oath, it is almost impossible
to convict them ; that the Chinese are a menace and dangerous to our established
institutions; they commit niurder in Chinatown in open daylight, in the presgnce of
witnesses of their own race, and it is rarely a conviction can be secured, because they
withhold all information from the authorities that will aid in any way to a conviction *
or discovery of the perpetrators of the crime.

The Chinese abandon their incurable invalids and also their sick without means of <
support, often placing them in a feeble or dying condition on the streets to die. They
have no regard for the obligations of an oath as administered in our courts. Their
general habits, manners, and customs are different from and repugnant to those of
the white and all other races, and as a race the Chinese assimilate with no other.
That in the year 1880 there resided in this city and county 21,732 Chinese, and their
number since has not materially changed. Of this number but a small portion—Iless *
than 1,000—are females; and the greater portion of these females are women of ill
fame, living an abandoned life upon the wages of prostitution.

The Chinese as a race, and the community of Chinese in this city, are vicious and
immoral, and their criminal habits are injurious and dangerous to all young persons
of other races of both sexes who come in contact with them. The presence of the
Chinese in that portion of thecity and county designated as the Chinese quarter-
and at all places where they reside at present in groups or in any numbers, is dan,
ferous to the morals and offensive to the senses of people of other races—particu-

arly dangerous to the morals and health of the young and immature of both sexes
of other races.

The necessity of Chinese exclusion and the legislative action looking
to that end being conceded, the only remaining question is the extent
and duration of such exclusion. The past eight years have disclosed
the most persistent attempts on the part of the Chinese to evade and
avoid the effect of the law. Every legal device that could possibly be
suggested has been brought to bear to break the force of the statute,
and with no inconsiderable degree of success. So that the acts of 1382
and 1884, while they have doubtless in some measure checked Chinese
immigration, have failed to put an end to it. The defects of the act of
1382 necessitated the act of 1884, and this in turn required that of 1588
to secure any material degree of efficiency.

The fact now that the two former acts expire by limitation at the end
of ten years from their respective dates, and that any interregnum be-
tween their expiration and proper legislation in pursuance of the exist-
ing policy would be availed of by hosts of incoming Chinese, and that
the whole work of the preceding decade would be practically undone
make it necessary that Congress should proceed at once to supply some
effective and permanent measure of protection to take the place of the
expiring statutes. g g 7 sl : T

Mr, Whitney, the able New York ‘
in his instruetive book entitl

-tion,” says: EE AL
Is it not time to protect ourselves
cial enterprise of such a count L

what way shall the inflow be sto
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reference to the formalities and technicalities of diplomacy, the subject is perhaps
not free fro_m complexity. Examined with reference to expediency, to the broad
equities which, with nations as with individuals, should be of controlling authority,
the case grows comparatively clear. Sweeping aside all sentimentality and all tech-
nicalities woven by diplomacy, or rather by the lack of it, the most direct method is
the best. The amour propre of China may be conciliated by treaties, and her friendly
offices secured by a just and honorable abstention from interference with her internal
affairs. But, as we shall see, her best wishes and possible volition are but partial
factors in the question. Either with or without her assistance Chinese immigration
should be stopped by all the power of the Government, and the elimination of the
Chinese from our borders should be secured with the least possible delay. And, pre-
liminary to these, such legislation should be had as will either de facto or de jure abro-
gate our existing treaty relations with China, so far as they permit Chinese imwi-
gration or provide for the retention of the Chinese already here. :

Notwithstanding all argument to the contrary this would involve no breach of in-
ternational comity, and no exercise of authority not lawful under the code of nations,
Nor need the remedy involve oppression to those whose exclusion is essential to our
national welfare. Laws the most severe and rigorous in their object may be so framed
as to prevent evasion and yet temper their operation to a minimum of hardship. The

Chinaman is alien in all things to our people and our institutions. The wealth that
he gathers—for, however moderate according to our standard, it is wealth to him—is
garnered to be carried to China, not destined to add to the accumulations of the land
in which he temporarily sojourns. And if he be sent back before his harvest is com-
pleted he may still congratulate himself that he is ricber than if he had not visited
this country at all. So much for the effect on the individual. From the stand-point
of international polity, China can have no cause of complaint if we, under an hundred-
fold the provocation, follow the example which, age after age, she set to the world.

If China was justified, as she most assuredly was, in excluding foreigners lest her
internal peace and prosperity should be impaired by their craft or their energy, we
are more than justified in excluding her people from our borders now that they, by
their presence, do us harm greater than any she had reason to fear for herself.  Of
all the nations of the earth China is the last that can reasonably object to a policy
which would exclude her people from Cauncasian countries—a policy which would
tend to the same end as her traditional one of lkeeping her people at home; and
which would imitate her example in eliminating an objectionable element from a
population characterized by the necessities, and imbued with the ideas, of an en-
tirely different civilization.

Theoretically, during the past eight years, the aspect of the Chinese question has
changed for the better. Practically and in fact it has changed for the worse. On
the one hand the Government of China has formally acquiesced in the principle of
exclusion, and a possibly irritating ingredient has been thus eliminated; the necessity
of exclusion has become 8o apparent that Federal laws have been passed with the ob-
ject of carrying that principle into effect, and the question of Chinese immigration,
instead of being considered, as in many portions of the country it was but afew years

*since, as a matter of merely local imFort to California, is rapidly becoming familiar
as a living question, important to all portions of the conuntry and to every element of
the State. On the other hand the treaties with China have been so frAmed that, while
keeping to the letter, they elude the spirit of our requirements. - The laws have been
evaded from the begiuning, and judical interpretation and executive performance
have in many cases fallen far short of fulfilling expectations founded on the acts of

the legislature. .

The purpose of the bill now under consideration is_ to earry into exe-
cution the policy of the Government in excluding Chinese immigration.
It proposes to make the term of _exc}usmn indefinite, and therefore
practically permanent. The exclusion is also exgended 80 as to prevent
the pretense and fraud now practiced of belonging to a privileged class
under which immigration is continued under the claim that the immi-
grant iy a merchant, a traveler for curiosity, or i transit across the
territory of the United States to some othe IAEH SISy

The committee recommend th S

H., 302-'%"—40 1 ;

Committee on Foreign Affairs, Report on Chinese Exclusion, House Report No. 2915, August 5, 1890.
(The Gilder Lehrman Institute of American History, GLC09983)

© 2020 The Gilder Lehrman Institute of American History
www.gilderlehrman.org



http://www.gilderlehrman.org/

Committee on Foreign Affairs, Report on Chinese Immigration, House Report
No. 2915, August 5, 1890

8 CHINESE IMMIGRATION.

SUPREME COURT OF THE UNITED STATES.—NO. 1446.—OCTOBER TERM, 1888.—THE
CHINESE EXCLUSION CASE.

[Chae Chan Ping, appellant, vs. The United States. Appeal from the circuit court of the United
States for the northern distriot of California. May 13, 1889.]

Mr. Justice FIzLD delivered the opinion of the court. 5

This case comes before us on appeal from an order of the circnit courtof the United
States for the northern district of California refusing to release the appellant, on a
writ of habeas corpus, from his alleged unlawful detention by Captain Walker, mas-
ter of the steam-ship Belgio, lying within the harbor of San Francisco. The appel-
lant is a subject of the Emperor of China and a laborer by occupation. He resided
at San Francisco, California, following his occupation, from some time in 1875 until
June 2, 1887, when he departed for China on the steam-ship Gaelic, having in his pos-
session a certificate in terms entitling him to return to the United States bearing date
on that day, duly issued to'him by the collector of customs of the port of San Fran-
cisco, pursuant to the provisions of section four of the restriction act of May 6, 1882,
as amended by the act of July 5, 1884. (22 Stat., 59, c. 126; 23 Stat., 115, c. 220.)

Ou the 7th of September, 1883, the appellant, on his return to California,s ailed
from Hong-Kong in the steam-ship Belgic, which arrived within the port of San Fran-
cisco on the 8th of October following. On his arrival he presented to the proper
custom-house officers his certiticate and demanded permission to land. The collector
of the port refused the permit, solely on the ground that under the act of Congress
approved October 1, 1888, supplementary to the restriction acts of 1882 and 1884, the
certificate had been annulled and his right to land abrogated, and he had been thereby
forbidden again to enter the United States (25 Stat., 504, ¢, 1064.) The captain of
the steam-ship, therefore, detained the appellant on board the steamer. Thereupon
a petition on his behalf was presented to the cireuit court of the United States for
the northern district of California, alleging that he was unlawfully restrained of his
liberty and praying that a writ of habeas corpus might be issued directed to the
master of the steam-ship, commanding him to have the body of the appellant, with
the cause of his detention, before the court at a time and place designated, to do and
receive what might there be considered in the premises. A writ was accordingly
issued, and in obedience to it the body of the appellant was produced before the
court.

Upon the hearing which followed the court, after finding the facts substantially
as stated, held as conclusions of law that the appellant was not entitled to enter the
United States, and was not unlawfully restrained of his liberty, and ordered that he
be remanded to the custody of the master of the steam-ship from which he had been
taken under the writ. From this order an appeal was taken to this court.

The appeal involves a consideration of the validity of the act of Congress of Octo-
ber 1, 1888, prohibiting Chinese laborers from entering the United States who had
departed before its passage, having a certificate issued under the act of 1882, as
amended by the act of 1884, granting them permission to return, The validity of the
act is assailed as being in effect an expulsion from the country of Chinese laborers, in
violation of existing treaties between the United States and the Government of
China, and of rights vested in them under the laws of Congress.

It will serve to present with greater clearness the nature and force of the objec-
tions to the act if a brief statement be made of {he general character of the treaties
between the two countries and of the legislation of Congress to carry them into exe-
cution, AR

The first treaty between the United States and the Empire of China was concluded
on the 3d of July, 1844, and ratified in December of .the following year. (8 Stat.,
592.) Previous to that time there had been an extensive commerce between the two
nations, that to China being confined to asingle port. It wasnot, however, attended
by any serious disturbances between our people therq and the Chinese, In August,
1842, as the result of a war betiween England and China, a treaty was concluded stip=
ulating for peace and friendship between them, and, among other things, that Brit-
ish subjects, with their families and establishments, should be allowed to reside for
the purpose of carrying on mercantile pursuits at the five principal ports of the Em-

ire. (Hertslel’s Commercial Treaties, vol. 6,221.) Actunated by a desire to establish
gy treaty friendly relations between the United States and the Chinese Empire, and

to secure to our people the same commercial privileges which had been thus con-
ceded to British subjects, Congress placed at the disposal of the President the means
toenable him to establish future commercial relations befiween the two countries
““on terms of national equal reciprocity.” (Act of March, 1843, ¢, 90, 5 Stat. 624.)
A mission was accordingly sent by him to China, at the head of which was placed.
Mr. Caleb Cushing, a gentleman of lar%;a experience in public affairs. He found the
by

AT

c treaty to the United States all that had
d through compulsion. As the result of his nego-

.

Chinese Gover t ready to
been reluctantly yielded to Englan
" -

|
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tiations the treaty of 1844 was concluded. It stipulated, among other things, that
there shounld be a “ perfect, permanent, and universal peace, and a sincere and cor-
dial amity ? between the two nations; that the five principal ports of the Empire
should be opened to the citizens of the United States, who should be permitted to
reside with their families and trade there, and to proceed with their vessels and mer-
chandise to and from any foreign port and either of said ports; and while peaceably
attending to their affairs should receive the protection of the Chinese authorities.
(Senate Document No. 138, 28th Cong. 2d Sess.)

The treaty between England and China did not have the effect of securing perma-
nent peace and friendship between those countries, British subjects in China were
often subjected not only to the violence of mobs, but to insults and outrages from
local authorities of the country, which led to retaliatory measures for the punishment
of the aggressors. Tosuch an extent were these measures carried, and such resistance
offered to them, that in 1856 the two countries were in open war. England then de-
termined, with the co-operation of France, between which countries there seemed to
be perfect accord, to secure from the Government of China, among other things, a
recognition of the rights of other powers to be represented there by accredited min-
isters, an extension of commercial intercourse with that country, and stipulations for
religious freedom to all foreigners there, and for the suppression of piracy. Ep gland
requested of the President similar concurrence and active co-operation of the United
States to that which France had accorded, and to authorize our nayal and political
authorities to act in concert with the allied forces. As this proposition involved a
participation in existing hostilities, the request could not be acceeded to, and the
Secretary of State,in his communication to the English Government explained that
the war-making power of the United States was not vested in the President but in
Congress, and that he had no authority, therefore, to order aggressive hostilities to
be undertaken.

But as the rights of citizens of the United States might be seriously affected by the
results of existing hostilities, and commercial intercourse between the United States
and China be disturbed, it was deemed advisable to send to China a minister pleni-
potentiary to represent our Government and watch our interests there. Accordingly
Mr. William B. Reed, of Philadelphia, was appointed such minister, and instructed,
whilst abstaining from any direct interference, to aid by peaceful co-operation the
objects the allied forces were seeking to accomplish. (Senate Document No. 47,
35th Cong., 1st session.) Through him a new treaty was negotiated with the Chi-
nese Government. It was councluded in June, 1858, and ratified in August of the
following year. (12 Stat., 1023.) It re-iterated the pledges of peace and friendship
between the two nations, renewed the promise of protection to all citizens of the
United States in China peaceably attending to their affairs, and stipulated for secur-
ity to Christians in the profession of their religion. Neither the treaty of 1844 nor
that of 1858 touched upon the migration and emigration of the citizens and subjects
of the two nations, respectively, from one country to the other. But in 1868 a great
change in the relations of the two nations was made in that respect. In that year a
mission from China, composed of distinguished functionaries of that Empire, came to
the United States with the professed object of establishing closer relatious between
the two countries and their peoples. At its head was placed Mr. Auson Burlingame,
an eminent citizen of the United States, who had at one time represented this country
as commissioner to China. He resigned his office under our Government to accept
the position tendered to him by the Chinese Government.

The sending of the mission was hailed in the United States as the harbinger of a
new era in the history of China—as the opening to free intercounrse with other na-
tions and peoples of a country that for ages had been isolated and closed against for-
eigners, who were allowed to have intercourse and to trade with the Chinese only at
a few designated ;lrlaces; and the belief was general, and confidently expressed, that

eat benefits would follow to the world generally and especially to t{le United States.

n its arrival in Washington, additional articles to the treaty of 1858 were agreed
upon, which gave expression to the general desire that the two nations and their
peoples should be drawn closer together. The new articles, eight in number, were
agreed to on the 28th of July, 1808, ‘and ratifications of them were exchanged at
Pekin in November of the following year. (16 Stat., 739.) Of these articles the 5th,
6th, and 7th are as follows: i : :

«ApricLE 5. The United States of America and the Emperor of China cordially
recognize the inherent and inalienabie right of man to change his home and allegi-
ance, and also the mutual advantage of the free migration and emigration of their
citizens and subjects respectively from the one country to the other for purposes of
curiosity, of trade, or as permanent residents. “The hlih contracting parties, there-

fore, join in reprobating any other than an ‘entirely voluntary emigration for these
purposes. They consequently agree to pass laws making it a penal offence for a citi-
zen of the United States or Chinese subjeots to take Chinese subjects eifher to the
United States or to any other foreign country, ozfgxaggm?u 8u ect or citizen of the .

b

Committee on Foreign Affairs, Report on Chinese Exclusion, House Report No. 2915, August 5, 1890.
(The Gilder Lehrman Institute of American History, GLC09983)

© 2020 The Gilder Lehrman Institute of American History
www.gilderlehrman.org



http://www.gilderlehrman.org/

Committee on Foreign Affairs, Report on Chinese Immigration, House Report
No. 2915, August 5, 1890

10 CHINESE IMMIGRATION.

United States to take citizens of the United States to China or to any other foreign
country without their free and vcluntary eonsent, respectively.

“ARTICLE 6. Citizens of the United States visiting or residing in China shall en-
joy the same privileges, immunities, or exemptions in respect to travel or residence
as may there be enjoyed by the citizens or subjects of the most favored nation ; and,
reciprocally, Chinese subjects visiting or residing in the United States shall enjoy
the same privileges, immunities, and exemptions in respect to travel or residence as
may there be enjoyed by the citizens or subjects of the most favored nation. But
nothing herein contained shall be held to conter naturalization upon the citizensof the
United States in China, nor upon the subjects of China in the United States.

** ARTICLE 7. Citizens of the United States shall enjoy all the privileges of the
public educational institutions under the control of the Government of China; and,
reciprocally, Chinese subjects shall enjoy all the privileges of the public educational
institutions under the control of the Government of the United States, which are en-
joyed in the respective countries by the citizens or subjects of the most favored na-
tion. The citizens of the United States may freely establish and maintain schools
within the Empire of China at those places where foreigners are by treaty permitted
to reside; and, reciprocally, Chinese subjects may enjoy the same privileges and im-
munities in the United States.”

Bat, notwithstanding these strong expressions of friendship and good-will, and the
desire they evince for free intercourse, events were transpiring on the Pacific coast
which soon dissipated the anticipations indunlged as to the benefits which were to
follow the immigration of Chinese to this country. The previous treaties of 1844 and
1858 were confined préncipally to mutual declarations of peace and friendship and to
stipulations for commercial intercourse at certain ports in China and for protection
to our citizens whilst peaceably attending Lo their affairs, It was notuntil the addi-

tional articles of 1868 were adopted that any public declaration was made by the two

nations that there were advantagesin the free migration and emigration of their ¢iti-
zens and subjects respectively from one country to the other, and stipulations given
that each should enjoy in the country of the other, withrespect to travel or residence,
the ““privileges, immunities, and exemptions” enjoyed by citizens or subjects of the
most favored nation. Whatever modifications have sinee been mado to these general
provisions have been caused by a well-founded apprehension, from the experience of
years, that a limitation to the emigration of certain classes from China was essential
to the peace of the community on the Pacific coast, and possibly to the preservation
of our civilization there. A few words on this point may notbe deemed inappropriate
liere, they being confined to matters of public notoriety which have frequently been
brought to the attention of Congress. (Report of Committee of H., R., No. 872, 46th

Cong., 2d sess.)

The discovery of gold in California in 1848, as is well known, was followed by a
large immigration from all parts of the world, attracted thither not only by the hope
of gain from the mines but from the great prices paid for all kinds of labor, The news
of the discovery penctrated China, and laborers came from there in great numbers, a
few with their own means, but by far the greater number under contract with em-
ployers, for whose benefit they worked. These laborers readily secured employment,
and, as domestic servants, and in various kinds of out-door work, proved to he ex-
ceedingly useful. For some years little opposition was made to them except when
they sought to work in the mines, but, as their numbers increased, they began to en-
gage in various mechanical pursuits and trades, and thus came in competition with
our artisans and mechanics, as well as our laborers in the field,

The competition steadily increased as the laborers came in crowds on each steamer
that arrived from China, or Hong-Kong, an adjacent English port, They were gen-
erally industrious and frugal. Not bein accompanied by families, except in rare in-
stances, their expenses were small; and they were content with the simplest fare, such
as would not snffice for our laborers and arfisans, The competition between them
and our people was for this reason altogether in their fm_'or, and the consequent irri-
tation, proportionately deep and bitter, was followed, in many cases, by open‘con-
flicts, to the great disturbance of the public peace.

The differences of race added greatly to the difficulties of the situation, Notwith-
standing the favorable provisions of the new articles of the treaty of 1868, by which
all the privileges, immunities, and exemptions were extended to subjects of 8hiun in
the United States which were accorded to citizens or subjects of the most favored na-
tion, they remained strangersin the land, residing apart by themselves, and adherin g
to the customs and usages of their own country. It seemed impossible for themn to
assimilate with our pepple or to make any change in their habits or modes of living.
As they grew in numbers each year the people of the coast 8aw, or believed they saw,
in the facility of immigration, and in the crowded miilions of China, where popula-
tion presses upon the means of snbanstencpl,) great da:fer that at no distant day that

~ portion of our country would be overrun y them unless Prompt action was taken to
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restrict their immigration. The people there accordingly petitioned earnestly for
protective legislation.

In December, 1878, the convention which framed the present constitution of Cali-
fornia, being in session, took this subject up, and memorialized Congress upon it,
setting forth, in substance, that the presence of Chinese laborers had a baneful effect
upon the material interests of the State, and upon public morals; that their immi-
gration was in numbers approaching the character of an Oriental invasion, and was
a menace to our civilization; that the discontent from this cause was not confined to
any political party, or to any class or nationality, but was well nigh universal; that
the_y retained the habits and customs of their own country, and in fact constituted a
Chinese settlement within the State, without any interest in our country or its insti-
tutions; and praying Congress to take measures to prevent their further immigration.
This memorial was presented to Congress in February, 1879,

So urgent and constant were the prayers for relief against existing and anticipated
evils, both fro- the public authorities of the Pacific coast and from private individuals,
that Congress felt called upon to act on the subject. Many persons, however, hoth
in and out of Congress, were of opinion that so long as the tréaty remained nnmod-
ified, legislation restricting immigration would be a breach of faith with China.
A statute was accordingly passed appropriating money to send commissioners to
China to act with our minister there in negotiating and concluding by treaty a settle-
ment of such matters of interest between the two Governments as might be confided
to them. (21 Stat., 133, c. 88.) Such commissioners were appointed, and as the re-
sult of their negotiations the supplementary treaty of November 17, 1880, was con-
cluded and ratified in May of the following year. (22 Stat., 826.) It declares in its
first article that ¢ Whenever, in the opinion of the Government of the United States,
the coming of Chinese laborers to the United States, or their residence therein,
affects or threatens to affect the interests of that country, or to endanger the good
order of the said country or of any locality within the territory thereof, the Govern-
ment of China agrees that the Government of the United States may regulate, limit,
or suspend such coming or residence, but may not absolutely prohibit it. The limit-
ation or suspension shall be reasonable and shall apply only to Chinese who may go
to the United States as laborers, other classes not being included in the limitations.
Legislation taken in regard to Chinese laborers will be of such a character only as is
necessary to enforce the regulation, limitation, or suspension of immigration, and
immigrants shall not be subject to personal maltreatment or abuse.”

In its second article it declares that ‘‘Chinese subjects, whether proceeding to the
United States as teachers, students, merchants, orfrom curiosity, fogether with their
body and household servants, and Chinese laborers who are now in the United States
shail be allowed to go and come of their own free will and accord, and shall be ac-
corded all the rights, privileges, immunities, and exemptions which are accorded to
the citizens and subjects of the most favored nation.”

The Government of China thus agreed that, notwithstanding the stipulations of
former treaties, the United States might regulate, limit, or suspend the coming of
Chinese laborers, or their residence therein, without absolutely forbidding it, when-
ever in their opinion the interests of the country, or of any part of it, might require
such action. Legislation for such regulation, limitation, or suspension was enftrusted
to the discretion of our Government, with the condition that it should only be such
as might be necessary for that purpose, and that the immigrants should not be mal-
treated or abused. On the 6th of May, 1882, an act of Congress was approved, to
carry this supplementary treaty into e fect. (22 Stat., 53, ¢. 126.) It isentitled ‘“An
act to execute certain treaty stipulations relating to Chinese.” It consists of fifteen
sections.

The first declares that after ninety days from the passage of the act, and for the
period of ten years from its date, the coming of Chinese laborers to the United States
is suspended, and that it shall be unlawful for any such laborer to come, or, having
come, to remain within the United States. The second makesita misdemeanor, pun-
ishable by fine to which imprisonment may be added, for the master of any vessel
knowingly to bring within the United States from a foreign counfry, and land, any
such Chinese laborer. The third provides that those two sections shall not.apply to
Chinese laborers who were in the United States November 17, 1880, or who shoeld

come within ninety days after the passage of the act. The fourth declares that, for
the purpose of identifying the Jaborers who were here on the 17th of November, 1830,
or who should come within the ninety days mentioned, and to furnish them with
«the proper evidence” of their right to go from and come to the United States, the
«gollector of customs of the district from which any such Chinese laborér shall de-
art from the United States shall, in person or by deputy, go on board each vessel
aving on board any such Chinese laborer and cleared or about to sail from his dis-
trict for a foreign port, and on such yessel make a list of all such Chinese laborers,
which shall be éntered in registry books to be kept for that purpose, in which shall
Dbe stated the name, age, occupation, last place of residence, physical marks or pecu-
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liarities, and all facts necessary for the identification of each of such Chinese laborers,
LIES, d @ &

2 N R wlv kept in the custom-house ;” and each laborer thus depart- |
;v]uch hooks xhtltlll bletia:zlc_:) il:;b} l‘lOI“ the collector or his deputy, a certificate con%,)ain. 1
ing shall Le entitled to ¢ iding with the registry, as may serve to identify him, i
TR p?l(!-hctgh]l;:r’e‘i?glr).i‘snllgged %or,” says the section, “shall entitle the Chinese j
la{gferc;;‘;tlvllﬁgm the samle is issued to return to and ro-enter the Unl{:ed States upon X
producing and deliveri]l;gnthe ﬁa?er?:f&f?’lleetor of customs of the district at which :
i r shall seek to re- 8 5 7 N
su'(I:‘]llseC gllx?'grsogellﬂsgzeof this act with respect to laborers who were in the United S_t'ates &
on November 17, 1880, was attended with great embarrassment, from the suspicious G
nature in many instances of the testimony offered to establish the residence of the 5,
parties, arising from the loose notions entertained by the witnesses of the obligation 2¥
of an oath. This fact led to a desire for further legislation restricting the evidence {
receivable, and the amendatory act of July 5, 1884, was accprdmgly Pass.ed. (23_Stat., ; ¥
45, ¢. 220.) The Committee of the House of Repx“esentatwes on I‘or.elgn_ Affairs, to g
whom the original bill was referred, in reporting it back recommending its passage, g <
stated that there had been such manifold evasions as well as attempted evasions of o > 2
the act of 1852 that it had failed to meet the demands which called it into existence. B
(Report in H. R. No. 614, 48th Cong., 1st Sess.) To obviate the dlfﬁ_cultles}att.ending 2 A
| jts enforcement the amendatory act of 1834 declared that the cerhnﬁgate which the
23 Jaborer must obtain “‘shall be the only evidence permissible to establish his right of )
N re-entry ” into the United States. S g 4
= ‘ This act was held by this court not to require the certificate from laborers who were 2
f in the United States on the 17th of November, 1820, who had departed out of the R
country before May 6,1882, and remained out until after July 5, 18¥4. (Chew Heon .
* v. United States, 112 U. S., 536.) The same difficulties and embarrassments continue SHueY: |
with respect to the proof of their former residence. Parties were able to pass suc- 3
cessfully the required examination as to their residence before November 17, 1880, .
who, it was generally believed, had never visited our shores. To prevent the possi- 5 3
bility of the policy of excluding Chinese laborers being evaded, the act of October 1, g %
1888, the validity of which is the subject of consideration in this case, was passed. . :
{ It is entitled ‘“‘An act a supplement to an act entitled ‘An act to execute certain treaty
e stipulations relating to Chinese,” approved the sixth day of May, eighteen hundred
- -~ and eighty-two.” (25 Stat., 405, chap. 1064.) It is as follows:

. ““Be it enacted by the Senate and House of Representatives of the United States l‘)f America
in Congress assembled, That from and after the passage of this act, it shall be unlaw-
ful for any Chinese laborer who shall at any time heretofore have been, or whosmay
- now or hereafter be, a resident within the United States, and who shall have de-
parted, or shall depart, therefrom, and shall not have returned before the passage of
_ this act, to return to, or remain in, the United States. ¥ : |
; . ““SEC. 2. That no certificates of identity provided for in the fourth and fifth sec- ; ]
3 tions of the act to which this is a supplement shall hereafter be issued ; and every
5 g%%tééicatedhgﬁetoégr.e xssufdbm pmisusmce thereof is hereby declared void and of no
=4 3 iy an e Chinese laborer claiming admission by vi ¥
e E pe‘l;mltted to enter the United States. =i y, b themqf Tl e
{ SEC. 3. That all the duties prescribed, liabilities, penalties, and forfeitures im-
= gqute,gé :;gg :én:v Il):i)v{:e{;i conferred bsi the second, tenth, eleventh, and twelfth sections
Ly 9 ch this is a supplement 3 i
4 i ‘fge przvi%igns e pp ) are heretfy extended a.ufl made applicable
% SEC. 4, That all such part or parts of the act t i is i U
|~~~ are inconsistent herewith are hei‘gby repealed. o.vwhwh thigten supplemenf: as
R ““Approved October 1, 1888.” e &

The validity of this act, as already mentioned, is assai Hene
1 Ire: , 18 assailed, as b ©X-
%)l?ls{}m_ tfmm the couptr{ of Chinese laborers in violation of bx'istigl;\ rlei&g:‘geﬁ'%n
thgl ni edf Sctates and the Government of China, and of rights vested in them under
e avtvls of Congress, jection that the act is in ict with the treaties was
£RIe rtesf }i pressed in the court below, and the answer to it constitutes the principal
?38 L of its opinion. (36 Fed. Rep., 431. the objection made is, that the act of
88 impais a right vested under thi 188 law of the United States
and the statutes of 1982 and of 1854 passed In s o Tk utoieh Tia donseded
3t the act of 1858 is in contrayention of ations of txllxmstte:twnf 1568
and of the.bnpplemental-t_reg ¢ o0 coun ‘;' 1i 3 to be
Testricted in its enforce & real fE oo Alic or
the' acl of Congrasy. t cater legal obligation than
treaties made under th Tity of [
supreme law of the land

! ~Argmgﬁy, it E true, i
- VNS8O, ts char
.gtmh}e siutioi s char
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by its own force, and relates to a subject within the power of Congress, it can be
deemed in that particular only the equivalent of a legislative act, to be repealed or
modified at the pleasure of Congress. In either case the last expression of the sover-
eign will must control.
_The effect of legislation upon conflicting treaty stipulations was elaborately con-
sidered in The Head-Money Cases, and it was there adjudged * that, so far as a treaty
made by the United States with any foreign nation can become the subject of judicial
cognizance in the courts of this country, it is subject to such acts as Congress may
i pass for its enforcement, modification, or repeal” (112 U. 8., 580, 599.) This doctrine oo
" was affirmed and followed in Whitney v. Robertson (124 U. 8., 190, 195). It will nof 3
¢ be presumed that the legislative department of the Government will lightly pass laws A
which are in conflict with the treaties of the country; but that circumstances may
arise which would not only justify the Government in disregarding their stipulations,
but demand in the interests of the country that it should doso, there can be no ques-
tion, Unexpected eyents may call for a change in the policy of the country. Neglect
43 or violation of stipulations on the part of the other contracting party may require
? corresponding action on our part. When a reciprocal engagement is not carried ouh
by one of the contracting parties, the other may also decline to keep the correspond- =

T ———

b ing engagement. In 1798 the conduct towards this country-of the Government of
France was of such a character that Congress declared that the United States were
= freed and exonerated from the stipulations of previous treaties with that country.
i Its act on the subject was as follows:
B AN ACT to declare the treaties heretofore concluded with France, no longer obligatory on the -
_ Umted States. =

«Whereas the treaties concluded between the United States and France have been
repeatedly violated on the part of the French government; and the just claims of
the United States for reparation of the injuries so committed have been refused, and
their attempts to negotiate an amicable adjustment of all complaints between the
two nations have been repelled with indignity; And ‘whereas, under authority of
the French government, there is yet pursued against the United States a system of
predatory violence, infracting the said treaties, and hostile to the rights of a free and
independent nation: . <

5 Be it enacted by the Senate and House of Representatives of the United States of Amer- o
ica in Congress assembled, That the United States are of right freed and exonerated >
from the stipulations of the treaties, and of the consular convention, heretofore con- %
cluded between the United States and France; and that the same shall not hence-
forth be regarded as legally obligatory on the government or citizens of the United
States.” (1 Stat. 578.) :

= This act, as seen, applied in terms only to the fature. Of course, whatever of a e 2!
permanent character had been executed or vested under the treaties was not. affected 3 2
by it. In that respect the abrogation of the obligations of a treaty operates, like
the repeal of a law, only upon the future, leaving transactions executed under it to
stand unaffected. The validity of thislegislative release from the stipulations of the
treaties was of course not a matter for judicial cognizance. The question whether
our Government is justified in disregarding its engagements with another nation is
not one for the determination of the courts. 5

This subject was fully considered by Mr. Justice Curtis, whilst sitting at the circuit,
in Taylor v. Morton (2 Curtis, 454, 459), and he held that whilst it would always be
. matter of the utm st gravity and delicacy to refuse to execute a treaty, the power to.
do 50 was prerogative, of which no nation could be deprived without deeply affectin
its independence; but whether a treaty wn_;h_a foreign sovgreign had been violat:
by him, whether the consideration of a particular stipulation of a treaty had been
voluntarily withdrawn by one party so as to no longer be o})hgator{ upon the other,
and whether the views and acts of aforeignsovereign, manifested throngh his repre-
sentative, had given just occasion to the political departments of our Governnient to
withhold the execution of a promise confained in a freaty or to act in direct contra-
vention of such promise, were not judicial questions; that the power to determine
them has not been confided to the judiciary, which has no suitable means to execute
it, but to the executive and legislative departm of the Government ; and that it
belongs to diplomacy and legi tion, and the administration of existinglaws.
And the learned justice added, as a necess: msequence of these conclusions, that
if Congress has this power it is wholly i ial to inquire whether it has, by the
statute complained of, departed fron ; T 1 it has, whether such
departure was accidental or designed ; and 1t G reasons therefor
were good or bad. These views ted by this court in
Whitney v. Robertson (124 U. 8. 190 ‘ 3 AR

And we may add to th ice

- add
ned is ves
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3 { lembers in exercising it would be entirely uncalled f
motives o{ ig“goto t.; l:.znl;oel. of the morals of other departments of the Govemme:tr:
) e cotuiluvegted with any authority to pass judgment upon the motives of their con.
it is no t is established that Co:i‘ gress polgsestqes tém power tot lllmss an act,
i ith its construction and its application to cases as they are pre.
¢ °“;t§5°}0‘,'.’32£';ﬂfn}‘gttxou. Congress has the power under the Constitution to deo})sre
15 ffm- and in two instances where the power has been exercised—in t.he war of 1812
: - aoainst Great Britain and 1846 against Mexico—the propriety and wisdom and jus-
[i%e of its action were vehemently assailed by some of the ablest and best men in the
country, but no one doubted the legality of the proceeding, and any imputation by
this or :;ny other court of the United States upon the motives of the members of Con-
gress who in either case voted for the declaration would have been Just.lty the cause
of animadversion. We do not mean to intimate that the moral aspects of legislative
acts may not be proper subjects of consideration. Undoubtedly they may be, at
proper times and places, betore the public, in the halls of Congress, and in all the
| modes by which the public mind can be influenced. Public opinion thusenlightened,
ik brought to bear upon legislation, will do more than all other causes to prevent abuses *
i but the province of the courtsis to pass upon the validity of laws, not to make them,
and when their validity is established, to declare their meaning and apply their pro-
visions. All else lies beyond their domain. 5 : ;

There being nothing in the treaties between China and the United States to impair
the validity of the act of Congress of October 1, 1858, was it on any other ground be-
yond the competency of Congress to pass it? If so, it must be because it was not
within the power of Congress to prohibit Chinese laborers who had at the time de-
parted from the United States, or should subsequently depart, from returning to the

i~ United States. Those laborers are not citizens of the United States; they are aliens,
nER That the Government of the United States, throngh the action of the legislative de-

: partment, can exclude aliens from its territory is a proposition which we do not think
open to controversy. Jurisdiction overits own territory to that extent is an incident
—ogevery independent nation. Itis a part of its independence. If it could not exclude

duct. When once i

,?ﬁx),_-,,,.-a.w,“.-‘w v kR
. v 2 -1.

L G T

8\ aliens it would be to that extent subject to the control of another power. Assaid by - -
e this court in the case of The Exchange (7 Cranch, 116, 136), speaking by Chief-Jus-
T tice Marshall, ‘‘The jurisdiction of the nation within its own territory is necessarily
{3 - exclusive and absolute. It is susceptible of no limitation not imposed by itself. Any
B restriction upon it deriving validity from an external source would imply a diminu-
Al tion of its sovereignty to the extent of the restriction, and an investment of that sov-
38l ereignity to the same extent in that power which conld impose such restriction. All
exceptions, therefore, to the full and complete power of a nation within its own terri-
tories must be traced up to the consent of the nation itself. They can flow from no
other legitimate source.” >
While under our Constitution and form of government the great mass of local
matters is controlled by local authorities, the Iﬁnited States, in their relation to for-
3 eign countries and their subjects or citizens, are one nation, invested with powers
: which belong to independent nations, the exercise of which can be invoked for the
= maintenance of its absolute independence and security throughout its entire terri-
tory. The powers to declare war, make treaties, suppress insurrection, repel invasion,
regulate foreign commerce, secure republican governments to the States, and admit
subjects of other nations to citizenship are all sovereign owers, restricted in their -
exercise only by the Constitution itself and considerations o public policy and justice
which control, more or less, the conduct of all civilized nations. As said by this
court in _the case of Cohens v, Virginia %8 ‘Wheat., 264, 413), speaking by the same
great Chief-Justice, “That the United States form, for many and for most important
purposes, a single nation, has not yet been denied, In war we are one people. I
;‘; memse opel'we 'ive are one &%pl?" In all commercial regulations we are one and the
o vl;hiphe" 1+ many other respects the American people are one; and the govern=
respects is the. pne capable of coutrolling and managing their interests in all these
3 actgr the;'shavee ﬂvﬁﬂ:‘mﬁem ql%{:gi; D ﬂ{gﬂg" FecnmenL aae 1ndthat ¢.; 3
htie 4 T Al : L ; n many respects and to man, ok 3
ﬁﬂj'é’o"t??t“i.“ 23};,’;;,::“ f'ﬁ‘.}” SADOS halﬁ%éﬂi’hmént meq?nplete, to all these —
given for these objects if is e R e of 4l l)lo“ k
mately control all indiv} duals ’B'?g in effecting these objects, %
_ sonstitution and laws of a t gibo Amearican tersitory.
ltltlws of the Uniled States, ugnant to the Constitution 476, -

ers
T
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course \ylt}l other nations; all which are forbidden to the State governments. E
It has jurisdiction over all those general subjects of legislation and sovereignty
which affect the interest 9f the whole people equally and alike, and which re-
quire uniformity of regulations and iaws, such as the coinage, weights and meas- <
ures, bankruptcies, the postal system, patent-and copyright laws, the public lands, e
and interstato commerce; ali which subjeots are expressly or impliedly prohib- -
ited to the State governments. It has power to suppress insurrections, as well as e
to repel invasions, and to organize, arm, discipline, and call into service the militia e
of the whole country. The President is charged with the duty and invested with ?
the power to take care that the laws be faithfally executed. The judiciary has 3 &
jurisdiction to decide controversies between the States, and between their respective SeP
citizens. as well as questions of national concern; and the Government ig clothed B
with power to guarantce to every State a republican form of government, and to s
protect each of them against invasion and domestic violence.”

The control of local matters being left to local authorities, and national matters -
Dbeing intrusted to the Government of the Union, the problem of free institutions ex-
isting over a W}dely extended country, having different climates and varied interests,
has been hgppxly solved. For local interests the several States of the Union exist;
but for national purposes, embracing our relations with foreign nations, we are but
one people, one nation, one power. .

To preserve its independence and give security against foreign aggression and en-
croachment is the highest duty of every nation, and to attain these ends nearly all
other considerations are to be subordinated. It matters not in what form such ag-
gression and encroachment come, whether from the foreign nation acting in its na-
tional character or from vast hordes of its people crowdiug in upon us. The Govern-

- ment, possessing the powers which are to be exercised for protection and security,
is clothed with authority to determine the occasion on wirich the powers shall be
called forth; and its determinations, so far as the subjects affected are concerned, are
necessarily conclusive upon all its departments and officers. If, therefore, the Gov-
ernment of the United States, throngh its legislative department, considers the pres-
ence of foreigners of a different race in this country, who will not assimilate with us,
to be dangerous to its peace and security, their exclusion is not to be stayed because
at the time there are no actual hostilities with the nation of which the foreigners are ¥y
subjects. The existence of war would render the necessity of the proceeding only more =
obvious and pressing. The same necessity, in a less pressing degree, may arise when
war does not exist, and the same authority which adjudges the necessity in one case
must also determine it in the other. In both cases its determination is conclusiveupon
the judiciary. If the Government of the country of which the foreigners excluded

are subjects is dissatisfied with this action it can make complaint to the execu i_ve %
ther measure which, in its judgment, its

head of our Government, or resort to any o
interests or dignity may demand ; and there lies its only remedy. ==

The power of the Government to exclude foreigners from the country whenever, in
its judgment, the public interests require such exclusion, has been asserted in re-
peated instances, and never denied by the executive or legislative departments. In
a communication made in December, 1852, to Mr. A. Dudley Mann, at one timea
special agent of the Department of State in Burope, Mr. Everett, then Sceretary of
State under President Fillmore, writes: ‘This Government could never give up the -
right of excluding foreigners whose presence it might deem a source of danger tothe
. United States.” “Nor will this Government consider such exclusion of American
citizens from Russia necessarily a matter of diplomatic com laint to that country.”
In a dispatch to Mr. Fay, our minister to Switzerland, in 1 arch, 1856, Mr. Marey,
Secretary of State under President Pierce, writes: ¢ Every society possesses the un-
doubted right to determine who shall compose its members, and itis exercised by all
- nations, both in peace and war.” ‘It may always bo questionable whether a resor|
to this power is warranted by the circumstances, or what department of the Govern
ment is empowered to exertit; but there can be no doubt th is possessed b;
nations, and that each may decide for itself w! the ocoasion ariges demandi
exercise,” In a communication in September, 1869, to Mr. Wﬂ@“}‘%”'{;. s
to France, Mr. Fish, Secretary of State under t, uses. “"%‘ @G“;&“
~ “The control of the people within its limits, and | : the“m Ory;
persons who are dangerous to the peace of th esse:

tial attributes of sovereignty to be

ingin a foreign country voluntar
“the municipal laws of France, authorizi:

recent date, nor has the exercise of
infrequent, that sojourners with
is put in force.” In a comm
July, 1879, Mr. Evi %Smemr;; )
power vested in the cons ution «

ibeadnumion ALt RIS
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who render themselyes harmful or objectionable to the General Government must ex-

pect to be liable to the exercise of the power adverted to, even in tilpe of peace, re-

mains, and no good reason is seen for departing from that conclusion now. But,

while there may be no expedient basis on which to found objection, on principle and ]

in advance of a special case thereunder, to the constitvtional right thus nsse_rteq by

Mexico, yet the manner of carrying out such asserted right may be highly ob‘]ept‘lon-

able. You would be fully justified in making earnest remonstrances should a citizen

of the United States be expelled from Mexican territory without just steps to assure

the grounds of such expulsion, and in bringing the fact to the immediate knowledge

of the Department.” In a communication to Mr. W. J. Stillman, of London, under .

date of August 3, 1882, Mr. Frelinghuysen, Secretary of State under President Arthur, =

: writes: “This Government can not contest the right of foreign Governments to ex- 14

= clude, on police or other grounds, American citizens from their shores.” (Wharton’s

5 Int. Law Dig., § 206.)

=" The exclusion of paupers, criminals, and persons afflicted with incurable diseases,

; for which statutes have been passed, is only an application of the same power to
particular classes of persons, whose presence is deemed injurious or a source of danger
to the country. As applied to them, there has never been any question as,to the
power to exclude them. The power is constantly exercised; its existence is involved |
in the right of self-preservation. As to paupers, it'makes no difference by whose aid

g they are brought to the country. As Mr. lish, when Secretary of State, wrote, in a

f ¢ communication under date of December 26, 1872, to Mr. James Moulding, of Liverpool,

e e *  the Government of the United States ‘“is not willing and will not consent to receive 3

| tha pauper class of any community who may be sent or who may be assisted in their 1

TR

immigration at the expense of Government or of municipal anthorities.” As to
: criminals, the power of exclusion has always been exercised, even in the absence of
i any statute on the subject. In a dispatch to Mr. Cramer, our minister to Switzer-
\ land, in December, 1331, Mr. Blaine, Secretary of State under President Garfield,
: writes: ‘“While, under the Constitution and the laws, this country is open to the
- honest and the industrious immigrant, it has no room outside of its prisons or alms-
e . houses for depraved and incorrigible criminals or hopelessly dependent paupers who
y may have become a pest or burden, or both, to their own country.” (Wharton’s Int. .
Law Dig. supra.)
The power of exclusion of foreigners being an incident of sovereignty belong-
ing to the Government of the United States, as a part of those sovereign powers o
delegated by the Constitution, the right to its exercise at any time when, in the = o
‘judgment of the Government, the interests of the country require it, cannot be e
ranted away or restrained on behalf of any one. The powers of government are - |
. %elegnted in trust to the United States, and are incapable of transfer to any other §
b parties. They cannot be abandoned orreleased. Nor can their exercise be hampered,
when needed for the public good, by any considerations of private interest. The ex- . £
ercise of these public trusts is not the subject of barter or contract. Whatever li- B
cense, therefore, Chinese laborers may have obtained, previous to the act of October 4
1, 1883, to return to the United States after their departure, is held at the will of the -
Government, revocable at any time, at its pleasure. Whethera proper consideration . \ﬁ
1

by our Government of its previous laws, or a proper respect for the nation whose

subjects are affected by its action, onght to have qualified its inhibition, and made it

x applicable only to persons degarting from the countr{ after the passaﬁe of the aet,

O are not questions for judicial determination. Ifthere be any just ground of complaint

on the part of China, it must be madeso the political department of our Government, °

which is alone competent to act upon the snbjuct. The rights and interests created .

) by a treaty, which have become so vested that its exgiratlon or abrogation will not R

destroy or impair thewm, are such as are connected with and lie in property capable of ,?'

=
i

sale and transfer, or other disposition, not such as are personal and untransferable in
their character. Thus in the Head Money cases, the court speaks of certain rights
being in some instances conferred upon the citizens or subjects of one nation resiging

5E - ¢ in the territorial limi'ts of the other, which are ‘capable of enforcement as be.
= b" 7% tween private yarties in the courts of the Qom}trL.l" ‘“An illustration of this char

acter,” it adds *‘is found in treati regulate the mutual rights of citizens and i
subjects of the contracting natio ard to rights of property by descent or in }
heritance, when the individuals concerned al fﬂ?'” (112 U. S., 580, 598.) The §
passage cited by counsel from th : - Justice Washington in So- {
ciety for the Propagation of the Go: ven (8 Wheat., 464, 493,) also il g
lustrates this doctrine. There the erves that ‘“if real be e L
purchased o secured under a treaty ischievons t ~ B
t‘

- extingnishment of 'd)e
more affects such rig
~ underit.” Of this
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has not heretofore been exerted with respect to the appellant or to the class to which
he belongs. Between property rights not affected by the termination or abrogation
of a treaty, and expectations of benelits from the continuance of existing legisla-
vion, there is as wide a difference as between realization and hopes.
g During the argument reference was made by counsel to the alien law of June 25,
B 1798, ang(.‘l to opinions expressed at the time by men of great ability and learning
% against its constitutionality. (1 Stat. 570, ¢. 58.) We do not attach importance to
those opinions in their bearing upon this case. The act vested in the President
power to order all such aliens as he should judge dangerous to the peace and safety
1\ of the United States, or should have reasonable grounds to suspect were concerned
| in any treasonable or secret machination against the Government, to depart out of
H the territory of the United States within such time as should be expressed in his or-
der. There were other provisions also distinguishing it from the act under consid-
eration. The act was passed during a period of great political excitement, and it was
attacked and defended with great zeal and ability. It is enough, however, to say
that it is entirely different from the act before us, and the validity of its provisions

was never brought to the test of judicial decision in the courts of the United States.
Order affirmed.

T
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VIEWS OF THE MINORITY.

The undersigned can not assent to the recommendation of  the bill
to absolutely prohibit the coming of Chinese persons into the United
States,” etc, as the bill is in conflict with a treaty now in force to which
the faith of the United States is pledged, and which declares in Article
II that * the United States mayregulate, limit, or suspend such coming,
or residence, but may not absolutely prohibit it.”

ROBERT R. HITT.

=)
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